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I. INTRODUCTION

Article 9 of the Universal Declaration of Human Rights states: "No
one shall be subjected to arbitrary arrest, detention or exile."' Despite the
United States being a country that is supposed to support basic human
rights, people are being held arbitrarily in detention facilities across the
country. In the fastest growing incarceration system in the United States,
3 million people have been held in detention facilities. 2 In 2009, U.S.
Immigration and Customs Enforcement (ICE) held between 380,000 and
442,000 people in some 300 U.S. detention facilities, at an annual cost of

* Olga Velez, J.D. 2013 University of Florida.
I. Stephen P. Marks et al. eds., Health andHuman Rights: Basic InternationalDocuments
2 (3d ed. 2012).
2. Gretchen Gavett, Map: The U.S.Immigration Detention Boom, FRONTLINE (Oct. 18,
2011, 7:54 PM), availableat http://www.pbs.org/wgbh/pages/frontline/race-multicultural/lost-indetention/map-the-u-s-immigration-detention-boom/.
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$1.7 billion.3 Under the Obama administration, more immigrants have
been detained and deported than under any other president in the history
of the United States. President Obama has increased enforcement with
the belief that before Republicans can support immigration reform the
country needs to show it can enforce the laws in place. Instead, House
Republicans insist that the President is failing to enforce the current
immigration laws of this country. With the House less and less likely to
side with Immigration Reform, the country is left with enforcement of a
system that daily infringes on the human rights of immigrants to this
country.
Immigrants are imprisoned only for civil immigration violations, and5
held administratively as they wait for a court hearing or deportation.
During this process, they are treated worse than criminals, and are often
deprived of basic human rights. They are kept in facilities run by private
organizations with little to no government oversight. Placed in a system
run by laws that are foreign to them, these immigrants have no right to an
attorney to find out what rights they have to be released from detention
or to receive humane treatment during their stay at the detention facility.
Because they do not have the right to an attorney, they are subjected to
instances of malnutrition, inadequate medical care, and sexual and
physical abuse. In some facilities, they are even kept in solitary
confinement. In order to make things more difficult for these immigrants,
they are often transferred to facilities in different states, which makes it
impossible to contest their confinement.
II. BACKGROUND

A. A BriefHistory of Immigration Policy in the United States
Immigration policy emerged in the United States from 1875 to 1882
as a necessity of a modern industrial state.6 Before the mid-19th century,
there was a "relative lack of concern" about securing the border. 7 The one
controversial exception to this rule is the Alien Act of 1798, under which
the government could deport someone from the country if they were
3. Human Rights Watch, Costly and Unfair 2 (2010), available at http://www.hrw.org/
reports/2010/05/06/costly-and-unfair.
4. The Great Expulsion, ECONOMIST (Feb 8, 2014), available at http://www.
economist.com/news/briefing/21595892-barack-obama-has-presided-over-one-largest-peacetim

e-outflows-people-americas.
5. Human Rights Watch, Costly and Unfair 2 (2010), available at http://www.hrw.org/
reports/2010/05/06/costly-and-unfair.
6. Deirde M. Moloney, National Insecurities: Immigrants and US. Deportation Policy
Since 1882, at 12 (2012).
7. Daniel Wilsher, ImmigrationDetention: Law, History and Politics 1 (2012).
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dangerous or treasonable to peace and safety. 8 This law was enacted out
of fear over the radicalism of the French Revolution, and the government
made the all too familiar argument that expulsion was not a punishment
but a preventative measure. It also introduced the detention of immigrants
for as long as the president deemed necessary to public safety or until
they could be deported. James Madison replied that "if a banishment of
this sort be not a punishment, and among the severest punishments, it
would be difficult to imagine a doom to which the name can be applied." 9
Because of the industrial revolution, global migration became more
feasible and affordable.
In 1891, the Office of Immigration was created to decide who should0
be permitted entry and who should be excluded from the United States.'
Laws were passed to restrict the movement of immigrants, and these laws
were based largely on "concerns over race, ethnicity, poverty, public
health, political beliefs and morality."" In 1891, the Supreme Court also
heard the first challenge against the immigration detention system in
Nishimura Ekiu v. United States. 12 Nishimura was detained upon arrival
from Japan because the government found that she was likely to become
a public charge. She wanted to challenge the facts found against her. The
Court ruled that it was not entitled to look into the underlying facts
leading to the exclusion decision, unless authorized to do so by Congress:
"[t]he decisions of the executive or administrative officers acting within13
the power expressly conferred by Congress, are due process of law."'
The Court essentially stated that it is solely up to Congress to determine
due process. This remains good law in this country, and the defendant
had no other recourse to fight the arbitrary detention in which she was
placed. The decision largely rid habeas corpus of its historic purpose as a
safeguard against executive detention. 14 It placed detention as an integral
part of exclusion, and because exclusion solely belonged to Congress, so
did detention. This new system of immigration regulation created the
presentation of passports and other documents to show membership of
within the border,
which came to symbolize frontiers of identity and
"otherness."' 15 "The alien became someone outside this order, subject to
16
the laws of war, if any."'
In 1896, the Court saw another attack on detention in Wong Wing v.
8.

Id.at 3.

9. Id.
10. PBS, ImmigrationPolicy: Past andPresent (2014), available at http://www.pbs.org/in
dependentlens/newamericans/foreducators-lesson-plan_03.html.
11. Moloney, supra note 6, at 12.
12. Nishimura Ekiu v. United States, 142 U.S. 651, 658-59 (1892).
13. Id.at 660.
14. Wilsher, supra note 7, at 25.

15. Id.at 7.
16. Id.
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United States. In Wong Wing, the Supreme Court held that immigration
detention was not really imprisonment, but rather a form of "temporary
confinement."' 17 Wong Wing challenged his detention by stating that
under the Constitution, the government could not imprison him to one
year of hard labor for illegal residence without a jury trial. The Court
explained that: "[p]roceedings to exclude or expel would be in vain if
those accused could not be held in custody pending the inquiry into their
true character, and while arrangements were made for their deportation.
Detention is a usual feature in every case of arrest on a criminal charge,
even when an innocent person is wrongfully accused, but it is not
imprisonment in a legal sense."' 8 This legal fiction is still enforced today
in the U.S. legal system. From this point on immigration detention is not
treated as imprisonment and does not have to attract judicial safeguards.
The next major shift in immigration policy took place during the
uncertain economic times of the Great Depression between 1920 and
1939.19 The United States went from allowing temporary labor
immigration for the purpose of work to its first major repatriation
movement to send temporary and undocumented workers back to their
home countries.2" Directed specifically at Mexicans, the United States
removed, without formal deportation proceedings, millions of persons
back to Mexico, many of who were American citizens. 21 This trend was
not reversed again until World War II brought with it a substantial
shortage in labor. While the Mexican population saw a loosening of the
immigration restrictions against them, other immigrant groups faced a
higher degree of discrimination. When the Japanese government
launched the first attack on U.S. soil, President of the United States,
Franklin Roosevelt, issued an executive order authorizing military
commanders to prescribe military areas from which any or all persons
may be excluded.22 Thereupon, a military commander ordered about
120,000 persons of Japanese descent and thousands of German descent,
whether or not they were U.S. citizens, to leave their homes and to report
to "Assembly Centers," which the President also called "concentration
camps."'23 They were forced to evacuate their homes and leave their jobs,
and in some cases, family members were placed in different camps.
17.
18.

Wong Wing v. United States, 163 U.S. 228, 235 (1896).
Id.at235.

19.

HELENE HAYES, U.S. IMMIGRATION POLICY AND THE UNDOCUMENTED: AMBIVALENT

LAWS, FURTIVE LIVES 29 (2001).

20. Id.
21.
22.

Id.
The Children of the Camps Project, Internment History, PBS (1999), http://www.pbs.

org/childofcamp/history/index.html.
23. Id.; see Ann Heisenfelt, Senate Votes to Study Treatment of Germans During World
War II, ASSOCIATED PRESS (June 9, 2007, 10:10 AM), http://usatoday30.usatoday.com/news/

nation/2007-06-09-internmentN.htm?csp=l 5.
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"These Japanese Americans, half of whom were children, were
incarcerated for up to 4 years, without due process of law or any factual
basis, in bleak, remote camps surrounded by barbed wire and armed
guards."24 In Korematsu v. United States, which is still good law, the
Supreme Court held the internment was justified because although the
exclusion order imposed "hardships" upon a large number of American
citizens, hardships are part of war, and the power to protect must be equal
to the threat faced in wartime. 25 The shortage in labor problem was
resolved with the 1942 temporary worker program. 26 Between 1942 and
1965, the United States admitted approximately 5 million temporary
workers under this program.27 It institutionalized the process in which
many former workers, who were exposed to the conditions of the U.S.
labor market, subsequently sought work as illegal aliens or
undocumented immigrants after the temporary worker program ended. 28
Another important shift in immigration policy came with the passage
of the 1952 Immigration Act. 29 The Act created a series of parole
alternatives even after deportation had been ordered.3" While the law still
required detention pending admission, in 1954 the government adopted a
presumption of parole except in cases of national security risks.3' The Act
also included an important time limit on the duration of detention.3 2 The
government had six months to deport an immigrant after the final order,
and it was included to strike a balance between liberty interests and
enforcement efforts. In Lee A Youw v. Shaughnessy, the federal court of
appeals considered the sixth-month time limit as absolute, and held that
detention had to cease after six months.3 3 Although the Court had allowed
indefinite detention during the Cold War era, the indefinite detention of
innocent people during the Cold War caused a lot of controversy. The Act
was the first expression of Congress of the need to separate detention
from deportation issues. The practice of only detaining immigrants for a
maximum time period34of six months was continued until the immigration
reforms of the 1990s.
One event in the 1980s caused a shift in policy again from that of
parole to detention: the Haitian and Cuban Mariel Boatlift. In 1980, a new
provision was signed into law that granted asylum to individuals who
24.
25.
26.
27.

The Children of the Camps Project, supra note 22.
Korematsu v. United States, 323 U.S. 214, 219 (1944).
HAYES, supra note 19, at 29.
Id.

28.

Id.

29.

WILSHER, supra note 7, at 65.

30.

Id.at 64.

31.

Id.

32.

Id.at 65.

33.
34.

Lee Ah Youw v. Shaughnessy, 102 F. Supp. 799, 802 (S.D.N.Y. 1952).
WILSHER, supra note 7, at 69.
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were already in the United States and feared they would be persecuted on
the basis of race, religion, nationality, membership in a particular group
or on the basis of political opinion if they were required to return to their
homeland.35 During 1980, several refugees traveled by boat from Cuba
and Haiti in what is called the Mariel Boat exodus, and they were
welcomed by the United States as refugees.36 Of the 125,000 Cubans who
were on their way to the United States by boat, many were expelled from
prisons and mental institutions. 37 Facing a perceived crisis over a possible
dangerous group of new arrivals, the United States instituted a policy of
mandatory detention for all Cubans and Haitians, which was adopted by
executive order. 38 Under this policy 210 people were held indefinitely
from the 1980s and others who committed minor offenses while on parole
were re-detained on an indefinite basis. 39 The district courts faced
sporadic challenges from these "lifers" whom Cuba made clear it would
not accept back.4 ° Only in 2005 did the Supreme Court rule that the
statute used to detain the group was subject to temporary limits in Clark
v. Martinez, and this allowed the supervised release of the detainees after
some 25 years in indefinite detention.4 '
Politicians and officials saw detention of immigrants as a political and
bureaucratic tool to address and blame a politically underrepresented
group for rise in crime that came as a result of the economic instability of
the 1970s and 1980s. "[The] increasing absolutism of these policies
required indefinite detention until persons were either deported or granted
entry to stay., 42 The increased levels of undocumented immigration that
began in the 1970s and reached its peak with over 1.2 million in 1983
began to raise questions during the inflation and slumps in the economy
of the 1970s and 1980S. 43 Among these questions were: "Were
undocumented immigrants taking jobs from U.S. Citizens? Are
undocumented immigrants using tax-generated public funds through their
use of welfare and public social services? ' , 44 In November of 1975, the
Immigration and Naturalization Service in San Diego began the
"Employment Cooperation Program" to help employers identify workers
who were undocumented, and fill their jobs with local unemployed
residents.45 The program did fill 340 vacancies; however, local residents
35.

VERNON M. BRIGGS, JR., MASS IMMIGRATION AND THE NATIONAL INTEREST

36.
37.
38.
39.
40.
41.
42.
43.
44.
45.

Id. at 143-44.
Wilsher, supra note 7, at 67.
Id.
Id. at 68.
Id.
Clark v. Martinez, 125 S. Ct. 716, 727 (2005).
WILSHER, supra note 7, at 59.
HAYES, supra note 19, at 33.
Id.
Id. at 36.

141 (2003).
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did not fill these jobs. 46 Commuter workers from Baja California, Mexico
filled 90% of these jobs. 47 This and other experiments like it supported
the view that many of the jobs that the undocumented workers hold would
not be filled by U.S. citizens in their absence. 48 As to the second concern,
the 1970s and 1980s saw the passage of a number of federal laws and
regulations were passed that barred undocumented immigrants from most
federal programs; this included Supplemental Security Insurance, Aid to
Families with Dependent Children, food stamps, unemployment
compensation, and student financial lOSS. 49 However, if the
undocumented worker is employed, they still have to pay for these
programs through taxes and payroll deductions.
Despite the statistics, illegal migration grew as a source of political
tension, and with the Cold War precedents ruling out serious
constitutional review, Congress began to show an increasing interest in
detention as an enforcement tool.50 Starting in 1988, Congress expanded
the range of deportable offenses and imposed mandatory detention on
undocumented immigrants pending their final deportation orders.5 ' The
problem of undocumented immigration became a national issue when
three immigrants were found to be responsible for the bombing of the
World Trade Center.52 Public hostility toward immigrants heightened and
in 1996, Congress passed the Anti-Terrorism and Effective Death Penalty
Act and the Illegal Immigration Reform and Immigrant Responsibility
Act. 53 Under these acts, increased funding made the Immigration and
Nationality Service (INS) the largest federal enforcement agency, and
both statutes granted the agency unprecedented authority to deport
immigrants deemed to be a threat to National Security. In 1996, detention
extended to anyone who was sentenced for more than a year. 54 Asylum
seekers were also subject to mandatory detention until they demonstrated
a prima facie case for asylum.55 Finally, any non-citizens not clearly
admissible were also subjected to mandatory detention. 56 In 1996, legal
immigrants also lost their right to food stamps and Supplemental Security
Income (a program for older, blind, and disabled people). Illegal
immigrants become ineligible for all federal and state benefits except

46.
47.
48.
49.

Id.
Id.
Id.
Id. at 37.

50.

WILSHER, supra note 7, at 69.

51.

Id

52.

MICHAEL WELCH, PUNISHING IMMIGRANTS 18 (Charles E. Kurbin, et. al eds., 2012).

53.

Id. at 19.

54.

WILSHER, supra note 7, at 69.

55. Id.
56. Id.
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emergency medical care, immunization programs, and disaster relief.57
Private prisons also began around this time. Private prisons for adults
were virtually non-existent until the early 1980s, but the number of
prisoners in private prisons increased by approximately 1600% between
1990 and 2009." Although these private prisons are used solely for
violators of civil crimes of being in the country without documents and
the government claims these facilities are not a form of punishment, the
facilities strongly resemble prisons. One example is the private prison in
Pearsall, a small Texas town.59 The facility can house up to 1800 men at
any one time, sleeping on iron bunk beds in dormitories of up to 100.60
This is not a prison but it has few windows, is surrounded by fences
topped with razor wire and is run by the GEO Group, a company that also
runs prisons. Today, for-profit companies such as GEO are responsible
61
for nearly half of all immigrants detained by the federal government.
One 2001 Supreme Court Case stands in the way of unchecked
indefinite detention: Zadvydas v. Davis.62 In this case, the Supreme Court
held that the Immigration and Nationality Act limits an immigrant's postremoval detention period to a time reasonably necessary to remove the
immigrant from the United States and does not allow permanent
detention, except in cases of national security. 63 The Court held that
indefinite detention of immigrants would raise serious constitutional
concerns. 64 In this case, two resident non-nationals were detained after
having been ordered removed following numerous criminal
convictions. 65 In neither case would another country accept them, and as
a result, they remained in detention following the statutory 90-day target
removal period for 7 years and 2 years respectively following the date of
the hearing. 66 The Attorney General refused to exercise what he believed
was his discretion to release. 67 The immigration authorities put the burden
on the immigrants to disprove their dangerousness. 68 The Court found
that such indefinite detention could lead to an infringement of the Fifth
Amendment's Due Process Clause, which states, "no person shall be
57.

Id.

58. Banking on Bondage: Private Prisons and Mass Incarceration, American Civil
Liberties Union (Nov. 2, 2011), https://www.aclu.org/prisoners-rights/banking-bondage-private-

prisons-and-mass-incarceration.
59.
60.
61.
62.
63.

The Great Expulsion, supra note 4.
Id.
Id.
Zadvydas v. Davis, 553 U.S. 678 (2001).
Id.

64.
65.
66.
67.
68.

Id.
Id.
Id.
Id.
Id.
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deprived of life, liberty or property without due process of law." 69 A
presumptively reasonable period was determined to be 6 months, and
indefinite detention in the case of national security is subject to strong
procedural safeguards.70
B. Increase in Immigration Enforcement Under George W. Bush
Under President Bush, the country witnessed the second attack on the
United States. 9/11 had an immense effect on the immigration policy of
this country. As a result of the attack, Congress passed tough laws that
essentially scapegoated racial, ethnic and religious minorities. 7 1 The
federal government instituted a number of law-enforcement measures
that targeted people of particular nationalities in the name of national
security. 72 Most infamously, a "special registration" system called
NSEERS and a "voluntary interview" program were instituted in 2002
that targeted foreign-born Muslims, Arabs, and South Asians to register
them in an effort to monitor these immigrants as part of the "War on
Terror." 73 Other laws were also passed that combined the need to guard
against undocumented immigration with anti-terrorism concerns. The
Enhanced Border Security and Visa Entry Reform Act of 2002
implemented new procedures for the review of visa applicants and
required that travel and entry documents be
machine-readable, tamper74
resistant, and include biometric identifiers.
In 2003, The Homeland Security Act of 2002 disbanded INS on
March 1, 2003. 75 Its constituent parts contributed to 3 new federal
agencies serving under the newly-formed Department of Homeland
Security (DHS): Customs and Border Patrol (CBP), Immigration and
Customs Enforcement (ICE), and U.S. Citizenship and Immigration
Services (USCIS). 76 As USCIS states on its website post-9/11: "[T]he
emphasis of American immigration law enforcement became border
security and removing criminal aliens to protect the nation from terrorist
attacks., 77 CBP control the border by preventing drugs, weapons, and

69. Id.
70. Id.
71. MICHAEL WELCH, PUNISHING IMMIGRANTS 17 (Charles E. Kurbin, et. al eds., 2012).
72. Walter A. Ewing, Opportunity and Exclusion: A Brief History of US. Immigration
Policy, Immigration Policy Center (Jan. 2012), http://www.immigrationpolicy.org/sites/default/
files/docs/opportunityexclusion_011312.pdf.
73. Id.
74. Id.
75. Post 9/11, U.S. Citizen and Immigration Services (Sept. 23, 2013), http://www.uscis.
gov/history-and-genealogy/our-history/agency-history/post-91 1.

76. Id.
77.

ld.
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undocumented immigrants from entering the country.7 8 On the USCIS
website, it says CBP is in charge of preventing terrorists and other
inadmissible aliens, which insinuates that a terrorist would never be an
American citizen but rather another from outside of the country. ICE
enforces criminal and civil laws governing border control, customs, trade,
and immigration.7 9 USCIS oversees lawful immigration to the United
States and naturalization of new American citizens. 80 Although separate,
these agencies continue to cooperate under the newly formed Department
of Homeland Security. The REAL ID Act of 2005 required states to
demand proof of citizenship or legal immigration status before issuing a
driver's license, and to make driver's licenses resistant to fraud or
tampering. 8 1 The Secure Fence Act of 2006 called for the building
of an
82
additional 850 miles of fencing along the U.S.-Mexico border.
Since 2005, the budget for immigration detention centers has nearly
doubled, now at more than $1.7 billion. 83 Mark Fleming, national
litigation coordinator for the National Immigrant Justice Center, told PBS
that the federal government pays private detention centers between $80
and $120 per detainee per day.84 In 2005, then-DHS Secretary Michael
Chertoff announced an end to "catch and release," a program in which
immigrants were placed on parole until they could be deported.85
"Chertoff stated that the agency had been building up detention bed space
to house immigrants until their deportation hearing-a program called
"catch and return." The number of beds has since grown from 18,000 in
2005 to 33,000 in 2011-an increase of 85%.,,86 In 2007, Bush pushed
for immigration reform, which would have offered legal status to millions
of illegal immigrants, but it failed. This left the focus on enforcement
tools like "catch and return"-and left many immigrants detained.
The Secure Communities Program was established in March of 2008
and has been held out as a simplified model
for state and local cooperation
87
with federal immigration enforcement.
When an individual is booked into a jail, his or her fingerprints are
regularly sent to the Federal Bureau of Investigation (FBI) to be checked
against criminal databases. With Secure Communities, the FBI then sends
the fingerprints to ICE, where they are checked against the U.S. Visitor
78.
79.

Id.
Id.

80.
81.
82.
83.
84.
85.
86.

Id.
Id.
Id.
Gavett, supra note 2.
Id.
Id.
Id.

87.

Secure Communities, Immigration and Customs Enforcement (2014), http://www.ice.

gov/securecommunities/.
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and Immigrant Status Indicator Technology Program (U.S.-VISIT) and
the Automated Biometric Identification System (IDENT). This
fingerprint check allows state and local law enforcement and ICE
automatically and immediately to search the databases for an individual's
criminal and immigration history.
If it is a hit, then the person is undocumented and the local law
enforcement agency will hand the person over to ICE. The intention of
this program is to target immigrants with criminal backgrounds. Because
deportations cost a lot of money and ICE can only deport so many people
a year, secure communities are intended to help focus the government's
resources in deporting criminals. The problem is that Secure
Communities targets more than just criminals.88 In fact, the majority of
the individuals deported through Secure Communities have no criminal
offenses. 89 It allows police officers to pull over those who look Hispanic
to ask them for their IDs, and get them deported for merely driving
without a license. This leads to the deportation of a lot of mothers and
fathers of U.S. citizens, and not just the criminals the program is intended
to go after. In the 2 years to September 2012, 205,000 parents were
deported. 90 The second issue with secure communities is that it creates
distrust between the police and immigrant population in the United
States, and makes people not want to report crimes to the police out of
fear that they will be deported. 9 '
C. Strict Enforcement Under Obama
Under the Obama Administration, immigration reform and its
enforcement has been placed on steroids. Last year America removed
369,000 undocumented migrants, an increase of 9 times compared with
20 years ago.92 This takes the total number of the deported to almost 2
million in Barack Obama's presidency alone. In 2009, removals of
undocumented immigrants reached a record high, and the majority of
those immigrants continued to be non-criminal.93 The amount of
immigrants detained on a daily basis has also increased, as a result of a
bed mandate.94 ICE has a policy that requires it to keep at least 34,000
detainees per day in its custody. But as illegal crossings from Mexico
have fallen to near their lowest levels since the early 1970s, ICE has been
88. Gavett, supra note 79.
89. World Report: Events of 2013, HuM. RTS. WATCH 648 (2014), http://www.hrw.org/
sites/default/files/wr2014 web 0.pdf.
90. The Great Expulsion, supranote 4.
91. World Report: Events of 2013, supra note 85, at 648.
92. The Great Expulsion, supra note 4.
93.

ImmigrationEnforcement Under Obama, WASH. POST (July 25, 2010), http://www.wa

shingtonpost.com/wp-dyn/content/graphic/2010/07/25/GR2010072503348.html.
94. Id.
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meeting Congress's immigration detention goals by reaching deeper into
the criminal justice system to vacuum up foreign-born, legal U.S.
residents convicted of any crime that could render them eligible for
deportation. The agency also has greatly expanded the number of
undocumented immigrants it takes into custody after traffic stops by local
police. As of September 27, 2011, Secure Communities was available in
1,595 jurisdictions in 44 states and territories. 95 ICE plans to implement
Secure Communities in each of the 3,100 state and local jails across the
country by 2013.96 ICE reported that, as of September 30, 2011, over
11,000,000 fingerprint submissions have resulted in 692,788 database
matches. 97 As a result of Secure Communities, ICE has removed more
than 142,000 persons.98 The amount of private immigration detention has
also increased. In 2011, nearly half the beds in the nation's civil detention
system were in private
facilities with little federal oversight, up from just
99
10% a decade ago.

III. WHAT HAPPENS

IF WE Do NOT

Do ANYTHING

ABOUT THE

CURRENT STATE?

As Senator Marco Rubio stated,
[i]f America and its policy makers are not going to be firmly on
the side of freedom and liberty, who in the world is . . . If this
nation is not firmly on the side of human rights and freedom and
the dignity of all people, what nation on the world will? And if we
are prepared to walk away from that, then 100
I submit to you, that this
one.
dark
and
dangerous
a
be
will
century
The U.S. government has historically punished immigrants who
follow the ideals that this country is supposed to idealize: Bracing the
unknown in the hopes of finding a better life or the "American Dream."
If the view of immigrants as likely terrorists or criminals does not change,
then the human rights violations that occur on a daily basis in immigration
95.

Secure Communities: A Fact Sheet, Immigration Policy Center (Nov. 29, 2011),

http://www.immigrationpolicy.org/j ust-facts/secure-communities-fact-sheet.
96. Id.
97. Id
98. Id.
99. Laura Wides-Munoz, Private Prison Companies Make Big Money Off Detaining
UndocumentedImmigrants, ASSOCIATED PRESS (Aug. 2, 2012, 4:43 AM), http://www.huffington

post.com/2012/08/02/private-prison-companies-illega-immigrants

n 173 1736.html.
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detention facilities will only continue. There are several values in the
Universal Declaration of Human Rights that immigrants are being denied
today: the values of health, respect, security and aesthetics.' °'
A. Health
One of the most egregious human rights violations going on in
immigration facilities is the lack of health care that many immigrants
receive, and which is at times, the cause of death for some of the
immigrants that pass through the system. One hundred and seven
immigrant deaths have been reported between 2003 and 2009 in
immigration detention due to a lack of adequate medical care.l0 2 Women
are especially denied adequate medical care, according to the Human
Rights Watch. 10 3 "Women in detention described violations such as
shackling pregnant detainees or failing to follow up on signs of breast and
cervical cancer, as well as basic affronts to their dignity," said Meghan
Rhoad, researcher in the women's rights division at Human Rights
Watch. 104 The Department of Homeland Security (DHS) set forth
regulations in the Detention Operations Manual (DOM), including five
standards on health and medical care, which serve as guidelines for
immigration detention centers. 10 5 However, these regulations are not
binding and are frequently disregarded by the detention facilities without
consequence to those responsible. 10 6 Immigration detainees include
aliens who have never been charged with any criminal offense, asylumseekers, and lawful permanent residents. 107 They are civil detainees who
enjoy the protections of due process rights derived from the Fifth
Amendment of the U.S. Constitution. 0 8 Denying immigration detainees
101.
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(2014).
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access to health care is a violation of their constitutional rights.
Many of these deaths also go unreported because of the lack of
transparency in the system.' 0 9 For instance, the New York Times reported
the case of one man who died of head injuries suffered in a New Jersey
immigration jail in 2007.110 As he lay dying, a spokesman for the federal
agency told The Times "he could learn nothing about the case from
government authorities."'l1 In the records achieved in a Freedom of
Information Act Request from the American Civil Liberties Union, it
turned out the same spokesman had alerted those officials to the
reporter's inquiry, and they conferred at length about sending the man
back to Africa to avoid embarrassing publicity. In another case that went
unreported, jail medical personnel falsified a medication log to show that
the detainee, a Salvadoran named Nery Romero, had been given Motrin.
It was easy to tell the drug was not administered because when the drug
was supposedly administered, Mr. Romero was dead. According to a
Frontline investigation that occurred in 2011, similar incidents continue
to be covered up by immigration officials to avoid public scrutiny of the
care in detention facilities. 112
Not all of these mistreatments lead to deaths. In one case, captured by
security cameras in 2008, a Chinese computer engineer was dragged from
a Rhode Island immigration jail and mocked by guards as he screamed in
pain from undiagnosed cancer and a broken spine. 1 3 In another case, a
Salvadoran detainee was denied a .biopsy for a painful penile lesion,
though government doctors suspected the cancer that eventually required
amputation of his penis. 14 These two instances were brought to light only
because of the lawsuits against the U.S. government. 115 In the federal
court case, however, the administration argued that the government had
no liability for neglect or abuse by private contractors.'6 Without
government liability and some accountability in this system, these
atrocities will only continue.
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B. Respect and Security
The human rights values of respect and security are also constantly
being forgotten in immigration detention facilities. There is a lack of
security because immigrants are torn from family and friends by often
being placed in facilities that are more than 300 miles away from their
homes. In the Baker County Jail in Florida, many of the detainees are
either from Miami-Dade or Broward, each over 350 miles from the
facility.11 7 Even when family members are able to visit the facility, the
visits are conducted almost exclusively by video, and in order to do the
visit by video, the family members have to travel to the facility." 8 Facility
staff reported that immigrants can request in-person visits with minor
children, which are granted in exceptional circumstances. " 9 They can
also communicate via phone, but they need to pay for a phone card in
order to do that. 120 Phone cards costs $10, and the cost per minute varies
depending on the distance. 121 The $10 card in Baker county will
give
22
someone 15 minutes of phone time if the call is placed to Miami.1
There is also a lack of security because these immigrants are
constantly subjected to sexual and physical abuse. According to
documents obtained through the ACLU's Freedom of Information Act
request, there were nearly 200 allegations of abuse in immigration
detention facilities across the country.' 2 3 Because sexual abuse is widely
underreported, it is obvious the number is a small percentage of the actual
amount. 2 4 These also are not isolated incidents, as sexual abuse
allegations have come from nearly every state that houses an immigration
detention center. 125 In December 2012, DHS said there would be new
policies in place to protect immigrant detainees and new ways for them
26
to report abuse, but these new polies still have not been implemented. 1
C. Aesthetic
Human beings have psychological and physical need to be exposed to
117.
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the outside world. When that need is deprived, there is significant
psychological and physical harm that is associated with that deprivation.
Prolonged solitary confinement is considered ill-treatment under
international law and can amount to torture. 12 7 According to the Human
Rights Watch's 2014 World Report, at any given time hundreds of
detainees are held in solitary confinement. 128 In the Baker County facility,
some detainees
have been held in solitary confinement for as little as
"cussing."' 29 In September of 2013, ICE announced that it would limit
30
the use of solitary confinement but not ban it altogether.'
In Baker County, the inmates have no access to the outdoors, except
for a small window in the "recreation facility."' 3 1 In her interviews with
inmates, attorney Romy Lerner of Americans for Immigrant Justice stated
that the complaint she heard most often was the lack of access to the
outdoors.132 One woman described the dehumanizing sentiment: "We are
like dogs, we can't see the sun or sky, actually, even dogs get to go
outside."' 33 Lack of sunlight for prolonged periods of time is a health risk
34
that may cause Seasonal Affective Disorder, a type of depression.'
Almost all of the people she spoke to expressed fear and a sense of
hopelessness.' 35 This can be extremely harmful when people are held for
a prolonged period of time without exposure to the outside world. Four
of the individuals the group interviewed had been detained for over one
year; one had been in detention
for almost two years without access to
13 6
the outside or natural light.
IV.

ALTERNATIVE SOLUTIONS

There are several changes that should be implemented to the
immigration system. To prevent arbitrary detention, the first steps that
need to be taken are to ensure that these immigrants have the right to a
free attorney. The only way to ensure the immigrants are not being
detained without reason, especially in the cases where no other country
will take the immigrant, is to place them with an attorney who can
examine all the factors of the case and hold the government accountable.
The next step would be to make the government liable for the
127.
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129.
130.
131.
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133.
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mistreatment of immigrants in private detention centers. Without
accountability and transparency, there is no way to ensure that the only
people detained are those whose detention is required to protect national
security. The next step would be to get rid of secure communities and the
bed mandate. The programs mainly encourage the police to go after legal
residents who commit minor crimes and undocumented immigrants who
have only committed the civil violation of entering without documents.
As the government does not have the resources to deport all
undocumented immigrant, they should be saving resources to deport
immigrants who commit serious crimes in the United States.
With today's technology, detention is no longer necessary to
adequately monitor undocumented immigrants. Julie Myers Wood, who
ran ICE from 2006 to 2008, shared that in 2012, of those enrolled in ICE's
current parole alternative to the detention program, known as ISAP II,
97.4% appeared for their final hearings.' 37 Of those enrolled in the full
service version of ISAP II, where individuals receive case management,
85% complied with removal orders. 138 It only costs $8 a day to have
someone enrolled in the alternative 1parole
program in comparison with
39
the $164 per day of a detention bed.
To ensure that detention centers are providing immigrants with
adequate healthcare, other steps need to be taken. First, the government
needs to ensure that those currently detained who are ill, nursing and
pregnant or those seeking asylum are fairly and quickly considered for
parole and alternatives to detention. 140 If paroled, these immigrants will
have the freedom to seek adequate healthcare from private facilities, and
they will not have to depend on the inadequate care provided at the
detention center. The next step would be to issue federal regulations so
that the immigration agency's detention standards have the force of law,
and detained individuals and their advocates have recourse to courts 14to1
address the problems in healthcare provided at the detention center.
Instead of depending on the discretion of the detention center to provide
necessary healthcare to, attorney should be able to look at guidelines with
the force of law to support their client's claims. To protect the health and
rights of women in custody, the government should not force women who
are suffering the effects of persecution or abuse to remain in detention
centers with their abusers. 4 2 Women who are pregnant or nursing infants
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should also be allowed to seek parole. There should be legal standards
that address women's healthcare to ensure that women get the medical
treatments they need while in detention. Although this should be obvious,
there needs to be a law that prohibits the shackling of pregnant women in
detention.1 43 Finally, there should be a legal requirement that detainees
are permitted to be outside for a few hours a week, and a law against
solitary confinement as a form of punishment. These are a few basic steps
that the government needs to take to ensure that its immigration system
complies with the Declaration of Human Rights and international
regulations for civil detention.
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